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#t&fn zr fa-sr?gr k riatr gr mar at azsr mgr a 7Ra zrnferfa fl aaIgWT;TT
sf@er#rt #tft srrargtrwr larrg.mmar&, #rfaekerkfagtmarl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

taar nr g+terr le:­
Revision ,application to Government of India:

(1) ~-3,9IC::<i ~~' 1994 cFl"WU3TTR!"~~rrc!;~%mi:i"~ WU<ITT"
Gr-tr eh 7er re@a h siasfaterr sea sfta, +rd4T, m- tj';{ 1~4, ~ Rmir,
tfr if, sf7a ts sra, irmf,ft: 110001 <ITT" cFl"~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) R?r Rt gtf ami sa aft Q.IHcfil:Z ffi "fl' fetim '4-JO-sl◄ll:Z ~ 3fr4" cfil:Z©I~ i:i" '4T fetim
nssrrt ?gr rs Pl 1:Z i:j-~~ \JIRi §11: lfflT i:i", '4T fetim '4-JO,s l◄I l:Z arwzrarkaz ff? #rat i
n ft nszrtr gtm#Rt 1faratr g&zt
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warehouse.

In case of any loss of goods where the loss occur in transit from a factory to a
warehou~e or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether :_. ~ -:factory or in ao,Ry,x, ,q «ea·-:. ·/~~..,,,- ....... ,, .. 'q,.
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(a) aharzfftu zgrfaff«r "l!"T T-ITTr ~ fclf.h1ru1 #~~~~in:
&gra zrahRazer#itma hag f@ftug zm pertRaffa ?

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisabie material used in the manufacture of the goods which.are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, illithout
payment of duty.

() sifa sqftsaran gem haraRu Rt z4t #fezmr Rt +&?i@ s?gr wt z«
mu~~% fl,dlf?tcfi~'~%mu "CfTRcf cff tl1il!" 1R "l!"T cfTcf if -fcl-=a"~ (ti" 2) 1998
mu 109 mu~~ 111;~1

Credit of any duty allowed to be utilized towards payment of excise dutY, on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) qn or afte!.', the date appointed_under
Sec.109 of the Finance (No.2) Act, 1998.

(2) #tr saran green (srft ) Rural, 2001 aft 9 a siaiaffuieT <E-8 it
fail , 3fa smr a ufa arr hfa feat 'fl" cftrf m-ff k sfaq-s?gru srft zr frtzt
fail arr fa smear far star aReg sh rr arar < #T gr hf a siasfa mu 35-~ #
f.=tmm- fraeraa ?arr €tr-6atft4fa flgtfeu ()

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 illithin 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ~~%m~~~~l/,9'imffl~~"cfi+l"~ffl200/-m~cl?l"
mg sit a@i iam gm«Tasatgtat 1000/- Rtfl rat Rtsty

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

0
far tea, hr a«qran gresvieara arRll r@awaRa sf:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a{tr 3ala gr«en sf@fr, 1944 Rt aT 35-41/35-<h iasf:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 5aRfa qRa aaggr ?# sratar Rt sf, zftt amtRr gten, a€tr
«graa gr«ca viara zflRr rirf@2aw (fez) Rt ff@aa 2fr fr,zarata 2d tr,

cil§½lffi ~, 3TTR:c!T , m~<i-lPI(, \'.Sl€f½~lcill~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and_ above 50 Lac r , sept!gs,i the form of
crossed bank draft m favo:ur of Asstt. Registar of a bran~:P _.::-~
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#x'
sector bank of the place where the bench~· of any nominate public sector bank of the
place where the bench of the Tripunal is. situat~d.

, ..... ~- ·. ;

(3) R sr en?grm&gs?git mrarrgtrz at r@agr sitarfu Rlr mr@rat sgn
~ ir~-\JJTr!T~w av:f t ~ §1:1; m fop- mm .:rtr ffl if ffl t ~ "lj"~~

+ntzntf@le#wr #t umsfl arh€hrwar Rt u43afrmar&t
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·Tr1ta green sf@fa 1970 qrt istf@?la Rt~-1 t aiffl f.:tmftcr NQ;_~~
~<l'T~~~r "ll"~ f.i ofa 7feata star v@ta Rt u4 #Raus6.50 ft-fr 91T .-<J 141~4

gteea f@ewe carztr arfe1
One copy of application qr 0.1.0. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) < st iaf@la«ii#t f.i4-3! 01 m~mm# 3IT"{ m tr staff« fastar ? itmm
geear, ehk 3qrar ca viat4 fl J1 ll~ (cfi Ill ffcl fc'r) frrlli:r, 1982 ii°~~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «far gran, arr sgra gearvi ara sf@la zrnrf@2#UT (fr2z) ifct1m 3l1TTm t~
ii" cfid\s4f!iil (Demand) 'o;ct ~ (Penalty) 91T 10%¥ '5'flTT mar sf7arf 2 zraif, sf@rm«amf '5'flTT
10 'cfi'U:s ~ ~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 ·
of the Finance Act, 1994) .

?k£ta sear greenst ar#ckaiffl, ~nfm;r~~# ll'Pr (Duty Demanded) I

(1) is (Section) 11Dt~f.:tmftcr'Ufu;
(2) fn+a@z3fez ft(fr;
(3)~~mi:rrtfrrlli:r 6 hazaruf

Tz g&war'iR@asfrz pa war ftgar Rusf' arfah fapa graafer
O era

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not ·exceed Rs.10 Crores. It may be noted that the
pre-depo~it is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

( 6 l (i) <gr 7faaft 7f@lawhqrmi green rrar rea rt aws fa ct1 R@azt tr faug
.~t 10% gsrarsit szi haa vs fcl ct IR cl "@" 'dGf ~ t 10% {ratrft araft?

3

In view of above, an appeal against this order shall lie before the Tribunal on­
payment of 10% of the duty demanded where duty or duty and pengjj:,Y. are in dispute,
or penalty, where penalty alone is in dispute." ~- ....,c; -.,~~,
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3741fr .3?eT / ORDER-IN-APPEAL

This Order arises out of an appeal filed by MIs. Nikunjkumar Bhartabhai

Amin, 11, Ashtvinayak Bungalows, Deesa Road, Patan - 384265 [hereinafter

referred to as the appellant] against OIO No. PLN-AC-STX-70/2022-23 dated

30.06.2022 [hereinafter referred to as the impugned order] passed by Assistant

Commissioner, Central GST, Division: Palanpur, Commissionerate: Gandhinagar

[hereinafter referred to as the adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant are registered with

Service Tax under Registration No. AKBPA6116CSD001 and are engaged in

providing taxable services. As per the information received from the Income Tax

department, discrepancies were observed in the total income declared by the

appellant in their ST-3 Returns when compared with their Income Tax Return

(ITR-5) and details of Form 26 AS for the period F.Y. 2016-17. Accordingly, e­

mail dated 23.05.2020 was issued to the appellant calling for the details of services

provided during the period F.Y. 2016-17. The appellant did not submit any reply.

However, the jurisdictional officers observed that the appellant had filed their

Service Tax Returns (ST-3) during the period and considered that the services

provided by them during the relevant period were taxable under Section 65 B (44)

of the Finance Act, 1994 and the Service Tax liability for the F.Y. 2016-17 was

determined on the basis of value of 'Sales of Services' under Sales/Gross Receipts

from Services (Value from ITR) and Form 26AS for the relevant period as per

details below :

0

0
Table

Sr.No Details F.Y.-2016-17
(in Rs.)

1 Taxable value as per Income Tax data i.e Total Amount 25,69,490/­
Paid/Credited under Section 194C, 194H, 1941, 194J or
Sales/Gross Receipts from Services (From ITR) .

2 Taxable Value declared in ST-3 Returns 10,707/­
3 Differential Taxable Value (S.No-1-2) 25,58,783/­
4 Amount of Service Tax including cess 3,83,817/­

2.1 Show Cause Notice F.No. AR-V/Nikunjkumar B. Amin/ST-3-SCN/2020-21

dated 17.06.2020 (SCN for short) was issued to the appellant wherein it was

proposed to demand and recover service tax amounting to Rs. 3,83,817/- for the

period F.Y. 2016-17 under the proviso to Section 73 (1) of the Finance Act, 1994
Imposition of
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penalty was proposed under Sections 76, 772), 77 C and 78 of the Finance Act,

1994.

2.2 The SCN was adjudicated vide the impugned order wherein the demand for

service tax amounting to Rs. 3,83,817/- (considering the taxable value as Rs.

25,69,490/-) was confinned along with interest under Section 75 of the Finance

Act, 1994. Penalty amounting to Rs. 3,83,817/- was imposed under Section 78 of

the Finance Act, 1994 alongwith option for reduced penalty in terms ofclause (ii).

Penalty amounting to Rs. I0,000/- was imposed under Section 77(2) ofthe Finance

Act, 1994 and Penalty @ Rs.200/- per day till the date of compliance or Rs. 10,

000/- whichever is higher under the provisions ofSection 77(c) ofthe Finance Act,

1994.

3. Being aggrieved with the impugned order, the appellant have filed the

instant appeal on following grounds:

(i) They are a Proprietorship firm canymg . out business related to

providing construction related services. During the period FY. 2016-17 they

have earned income from mainly · from services provided to UGVCL (Uttar.
Gujarat Vij Company Limited). The SCN was issued on the basis of data

received from Income Tax department. The letter for personal hearing was

received very late by them and they were unable to submit any documents and

the impugned order was issued on the basis ofincome tax data.

(ii) The SCN was issued entirely on the· basis of.data received from

Income Tax department and· without verification of facts. They have promptly

filed their ST-3 during the period as well as their Income Tax returns, hence

there was no suppression of facts for invoking the provisions of Section 73 of

the Finance Act, 1993.

(iii) The adjudicating authority have confirmed the demand under Section

73 of the Finance Act., invoking extended period of time limitation. As, there

was no suppression of facts or malafide intention on part of the appellant the

extended period cannot be invoked as the department has failed to fulfill their

burden ofproof in establishing the invocation of extended period. In support of

their contention they cited the decision ofthe Court in the case

·,
Page 5 of 10 ·/

_/
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ofMis Cosmic Dye Chemical Vs Collector of Cen.Excise, Bombay reported as

1995 (75) ELT72l (SC).

(iv) The appellant has mainly carried out construction and maintenance

work of UGVCL which is a government organization. As they have availed the

benefit of Notification Nos. 25/2012-ST dated 20.06.2012; 24/2012-ST dated

20.06.2012 and 26/2012-ST dated 20.06.2012 and therefore they have not paid

any Service Tax. Further, the adjudicating authority have not accepted the claim

of availment of benefit on part of the appellant and has confirmed the demand.

As they have assessed their Returns and paid taxes after availing the benefit of

exemption/abatement vide the above 3 notifications, no service tax liability is

pending with themn.
.

(v) As per their submissions, smce no demand of Service Tax 1s

sustainable against them, therefore, imposition of penalty stands infructuous. In 0
support they cited that decision of the Hon'ble Supreme Court in the case of

Hindustan Steel Vs State of Orissa reported as 1978 ELT (Jl 5 9).

(v) Alongwith their submissions they submitted copies of Form-26AS for

the period FY. 2016-17, Copy of Work Order dated 24.01.2017 of Mis

UGVCL, Patan, Copy of Income Tax Return for the F.Y. 2016-17; Expenditure

statement for the F.Y. 2016-17, copies of ST-3 Returns for the F.Y. 2016-17.

5. Personal hearing in the case was held on 30.06.2023. Shri Arpan Yagnik,

Chartered Accountant, appeared on behalf of the appellant for hearing. He O
. .

submitted that they have provided services of Construction of Individual

residential units, which are exempt from Service Tax under the mega-exemption

notification. They have also provided 'Works Contract Services' for site

preparation to UGVSL, which is eligible for abatement, after which the taxable

value is below the threshold. limit. Therefore, they requested to set aside the

impugned order.

6. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during the personal hearing, and materials

available on records. The issue before me for decision is whether the demand of

Service Tax amounting to Rs. 3,83,817/- confirmed alongwith interest and penalty

. . ..~ ·~---).
spy)

±2,±s:?
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vide the impugned order, in the facts and circumstances of the case, is legal and

proper or otherwise. The demand pertains to the period F.Y. 2016-17.

6. It is observed from the case records that the appellant are registered under

Service Tax and during the relevant period that they were engaged in providing

taxable services falling under the category of 'Construction Service'. During the

period F.Y. 2016-17 they have filed their ST-3 Returns. These facts are

undisputed. However, the SCN was issued entirely on the basis of data received

from Income Tax department and without classifying the Services rendered by the

appellant and the impugned order was passed ex-parte in violations of the

principles of natural justice.

0 6.1 I find it relevant here, to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3 it is instructed that:
Government ofIndia
Ministry ofFinance

Department ofRevenue
(Central Board ofIndirect Taxes & Customs)

CX&ST Wing Room No.263E,
North Block, New Delhi,

Dated- 21October, 2021

To,
All the Pr. ChiefCommissioners/ChiefCommissioners ofCGST & CX Zone, Pr.
Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities-
0 reg.

Madam/Sir,

3. It is once again reiterated that instructions ofthe Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification offacts, may be followed diligently. Pr. ChiefCommissioner
/ChiefCommissioner (s) may devise a suitable mechanism to monitor andprevent
issue ofindiscriminate show cause notices. Needless to 'mention that in all such
cases where the notices have already been issued, adjudicating authorities are
expected to pass a judicious order after proper appreciation offacts and
submission ofthe noticee

Considering the facts of the case and the specific Instructions of the CBIC, I find

that the SCN as well as the impugned order has been passed indiscriminately and

mechanically without application of mind, and is vague, issued in clear violation of

the instructions of the CBIC discussed above. Th · ~------ order was passed ex-

parte in violation of the principles of natural jui unsustainable.

. "'
Page 7 of 10 \
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7. It is further observed that the appellants have claimed to have provided

services majorly to Mis Uttar Gujarat Vij Nigam Limited (UGVCL) a. wholly

owned company under the Government ofGujarat and is engaged in the supply of

Electricity in the state of Gujarat. From the· copy of contract submitted by the

appellant, it is observed that during the relevant period they have provided services

related to 'Erection work ofHT Transmission Lines and LTDistribution lines and

construction of Transformer Sub-stations'. The appellants have claimed exemption

in respect ofthe services provided to UGVCL in terms ofNotificationNo.25/2012­

ST dated 20.06.2012. Relevant portion of the said notification is reproduced below

Government ofIndia
Ministry ofFinance

(Department ofRevenue)
Notification No. 25/2012-Service Tax

New Delhi, the 20' June, 2012
G.S.R...... (E).- in exercise ofthe powers conferred by sub-section (1) ofsection 93 of
the Finance Act, 1994 (32 of1994) (hereinafter referred to as the said Act) and in
supersession of notification number 12/2012- Service Tax, dated the 17 March,
2012, published in the Gazette ofIndia, Extraordinary, Part II, Section 3, Sub-section
(@) vide number GS.R. 210 (E), dated the 17March, 2012, the Central Government,
being satisfied that it is necessary in the public interest so to do, hereby exempts the
following taxable services leviable thereon under section 66B of the said Act,
namely:-

] 2. Services provided to the Government, a local authority or a governmental
authority by way ofconstruction , erection, commissioning, installation, completion,
fitting out, repair, maintenance, renovation, or alteration of-
(a) a civil structure or any other original works meantpredominantlyfor use other
thanfor commerce, industry, or any other business or profession; ...

0

7 .1 Upon co-relating the above legal provisions with the facts and circumstances O
of the case I find that as per the Form 26 AS submitted by the appellant it is

observed that during the period F.Y. 2016-17 an amount of Rs. 15,32,566/- has

been credited under Section 194C ofthe Income Tax Act, 1961 fromMis UGVCL.

This implies that the appellant has provided services amounting to the said amount

to Mis UGVCL. Further, Mis UGVCL is a Government Company and is engaged

in generation and distribution of Electricity in the state of Gujarat, therefore I find

that the services provided by the appellant to Mis UGVCL 1s exempted vide

Sr.No.12 (a) ofNotification No. 25/2012-ST dated 20.06.2012.

8. From the documents submitted by the appellant it is observed that as per the

Profit & Loss Account statement for the F.Y. 2016-17 an amount ofRs.25,69,490/­

was reflected as
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amount reflected in the Table inJ.the SCN. It is further observed that as per the

Form 26AS for the period F.Y. 2016-17 an amount of Rs.10,00,000/- has been

credited under Section 194C of the Income Tax Act, 1961 from Mis Radhi

Infraconstruct Pvt.Ltd. It is also observed that Invoice No.19dated31.03.2017 was

issued by the appellant in favour of Mis Radhi Infraconcstruct Pvt.Ltd., Patan for

an amount of Rs. I 0,00,000/-. From the said Invoice it is also confirmed that the

appellant has provided the services of 'Construction of Residential House No.23°

to Mis Radhi Infraconst1uct Pvt.Ltd., Patan. The appellant has claimed abatement

in respect of this service in terms of Notification No. 24/2012-ST dated

20.06.2012.

7.2 Upon referring the provisions of the Notification No.24/2012-ST dated

0 20.06.2012 with the facts of the case I find that as the services provided by the

appellant pertains to Construction of Residential House, therefore the said service

is for original work and not repair or maintenance work. Hence, the said services

would appropriately be covered under the explanation "(A) in case of works

contracts entered intofor execution oforiginal works, service tax shall be payable

onfortyper cent. ofthe total amount chargedfor the works contract".

7 .3 In view of the above the above services would merit abatement @ 60

percent in terms of Notification No. 24/2012-ST dated 20.06.2012. Considering

O he same the actual taxable value comes to Rs. 4,00,000/- only.

8. Therefore, I find that, in view of the above discussions I find that out of the

total value of Services provided by the appellant during the year i.e Gross Taxable

Value for the F.Y. 2016-17 comes to Rs. 25,69,491/-. Out of the said amount Rs.

15,32,566/- is covered under exemption as discussed supra. Further considering the

abatement in terms of Notification No. 24/2012-ST dated 20.06.2012 the final

Taxable Value come to Rs.4,00,000/-. As the said amount is within the amount of

threshold exemption limit of Rs.10,00,000/- in terms of Notification No. 33/2012-

ST dated 20.06.2012 the same is exempted from levy· of Service Tax during the

period F.Y. 2016-17.

9. In view of the above discussions and findi · recipitates that the
%:.

appellant are eligible for exemption from paym -~~ ~ax during the
%

period F.Y. 2016-17. Further, the adjudicating aut'd the demand

Page 9 of 10
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of Service Tax amounting to Rs. 3,83,817/- ex-parte vide the impugned order in

violation of principles of natural justice. Further, the appellant has produced all

relevant documents in support. of their defense before this authority and presented

the case in person, I am of the considered view that the demand of Service Tax

amounting to Rs. 3,83,817/- confirmed by the impugned order is liable to be set

aside in tenns of law as well as on merits. As the demand fails. to sustain, the

question of interest and penalty does not arise.

10. Accordingly, the impugned order is set aside and the appeal filed by the

appellants is allowed.

0

(Somnath audhary)
Superintend 1t, CGST,
Appeals, Ahmedabad

11. 3491ear zarraRtag 3r41ar far3qi= alafa5rare]
The appeals filed by the appellant stands disposed of in above terms.rt,3f ­

(Shiv Pratap Singh) .
Commissioner (Appeals)

Dated:_ "l , July, 2023

BY RPAD I SPEED POST

To
MIs. Nikunjkumar Bhartabhai Amin,
11, Ashtvinayak Bungalows,
Deesa Road, Patan - 384265.

0

Copy to:

1. The Principal ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Gandhinagar.

3. The Assistant Commissioner, CGST & Central Excise, Division : Palanpur,
Commissionerate : Gandhinagar

4. The Dy/Assistant Commissioner (Systems), CGST Appeals ,Ahmedabad.
(for uploading the OIA)

/ Guard File.

6. P.A. File.
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